MAP or TEXT AMENDMENT APPLICATION

WESTPORT PLANNING AND ZONING COMMISSION

OFFICE USE ONLY

Application#__ 19 = OO #* 77 (p
Submission Date:_11-25 - \ &

Receipt Date:_18 ~ 5 ~ | A

Amount Fee Paid: #1 56 . ©° cx PN

LV_{TEXT ~ AMENDMENT TO ZONING REGULATIONS
l:l MAP - AMENDMENT TO ZONING REGULATIONS

I___I TEXT - AMENDMENT TO TOWN PLAN CONSERVATION AND OF DEVELOPMENT
D MAP - AMENDMENT TO TOWN PLAN CONSERVATION AND OF DEVELOPMENT

1. Applicant’s Name; MANHATTAN MOTORCARS Daytime Tel; 203-256-3247
c/o JOHN F. FALLON, ESQ.
Applicant’s Address: 53 SHERMAN ST. FAIRFIELD, CT. E-mail: jffallon@snet.net

2. For Text Change Only: Section: 24-2.2.9 (NEW); 24-2.4 (ADD); 24-6.1 (NEW); 24-8.2 (ADD)

MAP CHANGES

W

. Property Address:

»

Property ID# (9 Digits - staff will provide)

w

. Existing Zoning District/Plan Designation:

o

Proposed Zoning District/ Plan Designation:

7. Lot Area:

[ee]

. Property Owner: Daytime Tel:

Owner’s Address: E-mail:

A

Agent’s Name (if different). Daytime Tel:

Agent’s Address E-mail;

10. Zoning Board of Appeals Case # (if any):

1. Metes and Bounds Description of Property:

12. A previous zone change/land use designation has D has not D been requested for this property
If change was previously requested, indicate date (s)

13. A List or A Map showing each ZBA Variance Case Number for all lots within 250” of subject property.

- 14. This property is [J  isnot [] within 500’ of an adjoining municipality.

15. Estimated time needed for presentation:

I hereby certify that the.above information-is correct and that | have submitted herewﬁiégiof the pertinent documentation required by the regulations;
MAN WWARS g{ /i n accordance with the P&Z bylaws \5\6 g’%ST RD ‘é AS soc; TES LLC
',,-..w i f{ [ \

Applicant's Signature ( If different than owner ) @Wﬁer s Signature ( Must be signed ")
1. If the'applicant is unablejto obtain the signature of the property owner, a letter of authorization signed by the propeity owner may be submitted instead, as per §43-3.3
BY: JOHN-E.~FALLON, ESQ., IT'S ATTORNEY BY@OH‘N F. FALLON, ESQ., IT'S ATTORNEY

Pnz_off/FORMS/ P&Z MAP or TEXT AMEND APPL rev 8-1-16



24-2.2.9 (new)
Automobile dealership, new and used as defined in Section 5-2 in operation

as of the effective date of this Amendment.

24-2.4 (add) Prohibited Uses
Except as provided in Section 24-2.2.9, herein,

the following uses in addition to those listed in §32-7, herein, shall be
prohibited: gasoline filling stations, automobile service establishments,
motor vehicle repair garages, any lot, establishment, agency or dealer for
new, rental or used motor vehicles, automobiles, motor cycles, trucks,
mobile homes, trailers, campers, farm or other heavy equipment, hotels,

motels, motor inns, and drive-in restaurants.

24-6.1: Coverage Exemptions (new)
Coverage shall not include entry ways comprising less than 200 s.f.: said

exemption benefitting considerations of public access, safety and

convenience.

24-8.2 (add)
Floor area used for parking and loading space, internal vehicular drop off

and internal display areas for up to five (5) vehicles shall be excluded from
the FAR.




EXPLANATORY STATEMENT

Manhattan Motorcars, the new owner of the Volvo dealership located
at 556 Post Road East, makes this application for certain Text Amendments
as set forth in the application documents in order to facilitate renovations
and an addition to the existing Volvo dealership located on the premises.

By way of background, in November of 2016 the prior owner of the
dealership filed an application for certain text amendments to the
Regulations. The purpose of the proposed text amendments were to
authorize contemplated improvements to the site and an addition to the
building. A public hearing was held with regard to the application and on
March 16, 2017 the Commission voted to approve the text amendments.
This decision was appealed to the Superior Court pursuant to the provisions
of Connecticut General Statutes Section 8-8 and by Memorandum of
Decision dated March 13, 2019 the Court sustained the Plaintiffs’ appeal
finding that the text amendments as approved violated the provisions of
Connecticut General Statutes 8-6 and 8-2. More specifically as noted in the
decision the Court found that the amendments as proposed violated the

holding of the Mackenzie v. Planning and Zoning Commission of the Town

of Monroe, 146 Conn.App. 406 (1913) in that the text amendments
authorized the Commission to adopt regulations empowering itself to vary
the application of the regulations when acting on a special permit request
thereby usurping the authority granted to the Zoning Board of Appeals
pursuant to the provisions of Connecticut General Statutes 8-6. The Court
concluded “...the proposed amendment provides the Commission with the
ability to waive or vary certain provisions of the regulations on a case by

case basis....if the regulation confers authority on a commission to vary,



modify or alter the requirements or accept other uses, the regulation
impermissibly assigns to a zoning commission a power which it cannot
validly exercise”. The Court also found that the amendment as approved
violated the uniformity requirement of Connecticut General Statutes 8-2.

Our client believes that the improvements to the site as originally
proposed will provide a substantial benefit to the immediate area by
improving the appearance and functioning of the Volvo dealership and
eliminating negative impacts on the surrounding residential area. The
proposed improvements will have a significant aesthetic benefit with regard
to the property and will provide for all automotive service activities to be
relocated inside the building. The Commission has previously found the
proposal to be consistent with the interests of the dealership, neighborhood
and town in general. The current owner is committed to making those
improvements as previously contemplated by the prior owner and the
Commission.

In an effort to address the legal infirmities noted by the Court so that
the much needed renovations to the dealership can move forward we are
proposing certain text amendments as set forth in the material submitted
herewith. These proposed text amendments address the legal concerns
raised by the Court. The essence of the amendments are to qualify
automobile dealerships existing within the GBD zone as of the effective date
of the amendment to be permitted uses thereby eliminating the constraints
otherwise imposed with regard to site improvements due to the pre-existing
nonconforming status of these uses. There are only two other automobile
dealerships within the zone that would be impacted by this amendment.
Qualifying these existing dealerships as permitted uses is consistent with the

long established goals of zoning regulations to eliminate nonconforming
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uses wherever possible. The site improvements as previously proposed that
our client wishes to proceed with are generally compliant with the applicable
design requirements of the GBD zone. The text amendments address minor
modifications to existing regulations involving coverage and FAR
calculations that will render the proposal in conformance with all existing
provisions of the zone.

The improvements and enhancements to the dealership as previously
approved by the Commission will have a very positive effect aesthetically
while providing much needed modifications benefitting customer
convenience. The text amendments as proposed address the legal
considerations which led to sustaining of the appeal and will ensure that the
improvements contemplated will be compliant with applicable provisions of

the Zoning Regulations.

MANHATTAN MOTORCARS
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BY:] HNF FALLON, E’SQ
IT’S ATTORNEY
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